decision to issue an imminent danger order after finding that the service

brakes would not slow or hold the vehicle while descending the incline

by the shop area was reasonable in the circumstances.  While there may be

some question as to the validity or wisdom of applying a dump or park

brake while descending a hill, the fact is that the main braking system,        :

the service brakes, were not functioning properly and in fact proved to         j

be defective and would not do the job.  Further, even though the inspector      j

may have contradicted himself when he stated that the brakes were not                          |

"inadequate" for purposes of a possible violation of section 56.9-3, and        \

even though the inspector may have exposed himself and the driver to an         j

imminent danger when they drove down the hill towards the shop and found that    ,

the service brakes would'not slow or stop the truck, U.S. Steel has not         :

rebuted the fact that the service brakes were defective and that this

defect affected the safety of the driver and the inspector.  Under all

of these circumstances, I conclude and find that the inspector acted

reasonably and the imminent danger order IS AFFIRMED.                                                            .

The modifications of the section 104(d)(l) citations

At the hearing, MSHA's counsel moved to vacate the section 104(d)(l)
Citation No. 0583636, the underlying citation which supported the subsequent
section 104(d)(l) withdrawal orders, and the motion was granted (Tr, 7-8).
U.S. Steel's counsel argued that since the underlying citation has been
vacated, the subsequent withdrawal orders must also be vacated since they
are now unsupported.  Counsel's motion for dismissal was denied and taken
under advisement (Tr, 8), and MSHA's counsel suggested that the circumstances
and facts developed during the course of the hearing would support a
modification of the first 104(d)(l) withdrawal order to a citation, and
that this citation may serve as the support for the remaining withdrawal
order.  The hearing proceeded, and testimony and evidence was presented
concerning all of the citations in issue.

In its posthearing brief, MSHA cites the Commission decision in

Secretary of Labor v. Consolidation Coal Company, 4 FMSHRC 1791, October 29, 19fl2,
in support of its argument that I may modify the first section 104(d)(l)
order issued by Inspector Goodspeed, No. 0583639, back to a section 104(d)(l)
citation, and that this citation may then support the section 104(d)(l)
order, No. 0583638.  In the Consolidation Coal case the Commission held
that the statutory provisions found in sections 104 (h) and 105 (d) of
the Act expressly authorize the Commission to "modify" any "orders" issued
under section 104.  The Commission noted that "this power is conferred in
broad terms and we conclude that it extends, under appropriate circumstances,
to modification of 104(d)(l) withdrawal orders to 104(d)(l) citations",
4 FMSHRC 1794.  The Commission went on to discuss what it believed to
be the "appropriate circumstances" in the case under consideration, and
these included such factors as prejudice, any lack of proper or fair notice
to the operator charged, and whether the operator's defense would have
been any different had the modification not been allowed.  In upholding
the Judge's authority to modify the citation in question, the Commission

362not   recall whether he had driven  the truck the week before,   nor
